22-
decisions and the MobileMedia decision to stay a hearing proceeding, the emergency relief and
stay requested by Ramirez must be granted. In MobileMedia there were no separate civil
adjudications in favor of the petitioner and the rule violations set forth were far more serious than
those alleged in this case.
V. CONCLUSION

For the reasons set forth above, Richard P. Ramirez hereby requests the Presiding Judge:
(a) to stay this proceeding; and (b) to delete the misrepresentation issue in light of the decisions
reached by the United States Bankruptcy Court, District of Connecticut, the United States
District Court, District of Connecticut, and the U.S. Court of Appeals for the Second Circuit.
The Presiding Judge should then certify this proceeding to the Commission for its

reconsideration of the applicability of the Second Thursday doctrine.

Respectfully submitted,

RICHARD P. RAMIREZ

y
I ~

By: [ .
Kathryn R. SChmeltze
C. Brooke Temple III
Colette M. Capretz

Counsel for Richard P. Ramirez

FISHER WAYLAND COOPER
LEADER & ZARAGOZA LLP
2001 Pennsylvania Avenue, N.W.

Suite 400
Washington, D.C. 20006-1851

Dated: July 25, 1997
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188 BANKRUPTCY REPORTER

In re ASTROLINE COMMUNICATIONS
COMPANY LIMITED PARTNERSHIP,

Martin W. HOFFMAN, Trustee, Plaintiff,

) /

WECT MANAGEMENT, INC; Thomas A
Hart, Jr.; Astrolhve Company; Astroline
Company, Inc; Herbert A- Sostels Fred
J. Boling, Jr; Richard H Gibbs;
Randall L. Gibbs; Carotyn E. Gibbs,
Richard Goldstein, Edward A Saxe and
Alan Tobin, as Co~Executors of the Es-
tate of Joel A. Gibbs; Defendanmts.

Baniauptcy No. 8821124
Adv. Na. 92-2220,

United States Bankruptey Court.
D. Connectieut.

Oct. 24, 1985.

Chapter 7 trustee filed complaint against
limited parwner of debtor claiming that Gimit-

007
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IN RE ASTROLINE COMMUNICATIONS CO. LTD. 99
Cliz 0 183 BR. 98 (RbyD.Cons. 1995)

Bankr.Code, 11 US.CA § 723a).

2. Bankruptcy 2559

Banlauptcy trustee may use provision of
Bankruptey Code giving trstee elaim
against general partner of debtor-partner-
ship for any deficiency of estate property w
pay creditors’ elaims to extent that genersl
partner is personally fiable for such deficien-
cy under applicable nonbankruptcy law to
hold Kmited partnars who act as general
partoers lishle to estate to satisfy deficiency,
notwithstanding that question whether Gimit-
od partner is personally kahle on ealaim is
determined, not by Bankruptey Code, but by
relevant state partnership law. Bankr.Code,
11 US.CA § 723(a). ‘

3. Partnership ©371

Under Massschusetts Limited Partner-
ship Aet (MLPA), limited partner may be
lisble as general partner for partoership
debts if: Limited partner’s partieipation in
control of business is substantially same as

exercise of powers of general partner, or ff

limited partnar takes part in control of bugi-
ness and creditors have actual knowledge of
limited partner’s participation and comtrel
M.CG.LA ¢ 100, § 10(2).

008

4. Partnership 02371

JohBLNoln:nthmK.MW

Michagl J. Drrschonidt, Hirseh & West-
heimer, F.C., Houston, TX, for Randall L.
Gibbs, Defendant.

Robert A. 12ard, Jr. and Louise Van Dyck,
Robinson & Cale, Hartford, CT, for Astroline
Company, Astroline Company, Inc., Herbert
A Sostek, Fred J. Boling, Jr. and Rithard H.
Gibbs, Defendants.

MEMORANDUM OF DECISION
ROBERT L. KRECHEVSKY, Chiel
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whether the defendant, Astriline Company D.C. sttorpey, contacted one of his chents,
(and its general partners), a limited partner Astroline Company and informed Fred J.
of Astroline Communications Company Lim- Baling (“Boling™), an Astroline Company
ited Parwership (the “Debtor”), are lisble a5 general partner, that Channel 18 could be
a genersl partner for the Debtor’s prepeti- purchased under the FCC minority distress
tion obligations for having participated in the sale policy.

control of the Debeor’s business substantially  Astroline Company, a limited partiership,
the same as in the exercise of the powers of a  orgunized in 1981 under the laws if the
general partner. The plaintff, Martin W.  Commonwaalth of Massachusetts, had been

USC. § 723(a)} The defendants, in addi- industries. Astroline Company originally fo-
tion to denying any liability, challenge the cluded four general partners—Boling, Her-
standing of the Trustee to assert claims pert

and

On October 81, 1988, creditors filed an guidelines. On or arvund May 26-28, 1984,
involuntary petition against the Debtor, 8 Hart introduced to Astroline Company, Rich-
Massachusetts limited partnership The ard P. Ramirez (“Ramirez”), who could quali-
Debtor consented to an order for relicf and fy for the purchasing entity as 3 Hispanic
the court, at the Debtor's request, converted minority applicant. Afer a two-hour meet-
the case to one under Chapter 11. The ing, Ramirez, whose prior experiemce had
court, an April 9, 1991, reconveriad thy case  been primanily in radio, was offered 2 posi-
to one under Chapter 7 upon motion of the tion as general partner in an entity w0 be
creditors’ committee. On March 17, 1984, organized
the court granted the Trustee's motion to fie On May 29, 1984, Astroline Company orga-
Bsﬂm&%ggﬁﬂﬂ? nized the Debtor a8 8 Massachusetts Limited
satisly the defliciency in the SUL’S (TOPETTY pner Op the same day, the Debtor signed a
to pay in full the Debtor’s creditars? - Purchsse and Sale Agreement with FCI for

the purchase of Channe! 18. In addition. on
B . the same day, Astroline Company orgsnized

In April 1984, the license of Faith Center, WHCT Mansgement, Inc. (“WHCT Msuage-
Inc. (“FCI™) to operate a television station ment”) as a corporation to be 3 second and
known as WHCT-TV Channel 18 (“Channel corporste general partner of the Debtor.
18”) in Hartford, Connecticut was subject to  Astroline Company formed WHCT Manage-
a license-revocation hearing before the Fed- ment to allow for the survival of the Debtor
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wmsﬂwo:zmraﬁlqlgoa 101

cers when Ramirez was not svailable. Up- funds ndeded to operate Channel 18 would be
der the limited partnership agresment, Ra- secured from third parties snd thet such
mirez had operational control of the Debtor . funds might reach $15 million. When the
and voting control as s general partner by  Debtor was unsuccessful in obtaining outside
virtue of his majority contzol of the general funding, Astroline Company ehose to fund
pertnership intarest. - Astroline Company the Delgtor’s operationsl and capital peeds
owned 100 percent of the WHCT Manage- itsslf Baling advised Remirez that Astroline
ment stock untll February 1986, whan Astro-  Company’s investment would not exceed $30
g?ﬂlﬂuﬁiggag §F§.§§§& locs
%o Boling, Sostek and the three Gibbs'. of almast $ million. and in 1986, a Joss

At the Debtar’s inception, Ramirez held s  excoading $8 million. Arthwr Avdersen—s

2] percent ownership interest, WHCT Man- Eggﬁog
agement, 3 § percent ownership interest, and s books. By spring 1987, Astroline Com-
Astroline Company, & 70 percent ownership  Pazy had invested $22 millicn in cquity and
interest in ?gggﬂfﬁggidﬂg
for Channel 18 was $3,100.000 with §500,000 $1,250,000. Al funds advaneed to the Debt-
paid in cash and 2 promissory nate given for OF by Astroline Company thereaficr were in
$2.600,000. The closing for the station took the form of loans. By eariy 1883, the Debror
place in January 1985, at which time Astro- Was in surious financial distress.

line Qﬂggﬁggosr. ,
vestmant in the Debtar. (o

None of the Astroline Company partners At the heart of the controversy between
r-mnuwgﬁﬁngg the pertips is Bugaowﬂg

experienced in television programming, to be  the start ¢f the Debtar's operation before the
station manager, and Alfred Rozanski (“Ro- Debtor had sufficient office personnel in

‘zanski™) o be the Debtar’s business manag- Hartford. Thersafter, the System was con-
er. While Ramirez and Rozansid met with tinued at the request of Astroline Company
wnEﬁs_SBuS to explain the Debtor's and with the concwrzence of Ramirez The
anoual b nwnrgoﬁn. 19851988 ggﬂ&&%ﬂmg
time period when Channel 18 was operating, gaﬁg jts inception until
Ramirez and Planell, together or separately, August 31, 1988, Astroline Cempany
o

when

bandled the matters of the hiring and firing decided tc n.%?ﬂ.urﬁm monies o the

of station persounel, station programming, Debtor.

equipment purchases, and dealing with the A5 gperpting revenues received by the

Unas_.ugnaw gwﬁw&uws. Debtor were deposited in a lock bex account

Sostek informed of these business decisions .5t the Bank of Boston Connectiout office in

Gasﬂaﬁa_ Eosgaua-run?n Hartford These funds were then swept

sions on improvements to the Debtor’s physi- aﬁessq.&gs bank ac-
- cal plant. count at Styte Street Bank in Boston, Masss-

Prior to the creation of the Debtor, the chusetts. Astroline Compeny partners ob-
single largest investment made by Astroline tained lines.of credit st State Street Bank
Company in any one business was $1 million. Eggsgmégws

The Astroline Company partnars initislly had  Debtor’s aceount atb the Swute Street Bank .

Do expectation that Astroline Company’s in- Funds wers antomatically drawn down on
vestment in the Debtor would exceed that the lines o« credit and deposited into the
amount. They sntieipated that all additional State Street Bank account when necessary to

010
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Richard H. Gibbe and Joal A. Gibbs each had
authority to xign checks drawn cn the Debt.
or't bank aceount at the State Strect Bank

Untll just prior to the bankruptcy filing,
there was no checkbook in the Debtor’s office
in Hartford for the Debtors State Street

|

he
payee. Boginning in 1988, Boling

On September 1, 1983, after deciding to
stop advancing funds to the Dsbiar, Astro-
line Company returned the eheckbook ¢o the
Debtor, and 3 checking account for the Debt-
or was opened in Hartford. Creditors filed

011

TO 12822966518  P.13

=

Astroline Company partners transferred
their sbares in WHCT Management © Ra-
mirez for no congideration.

L
DISCUSSION

A

{1) The defendants, in their post-trial
mmumemeofwl!ethethe

Co., 406 U.S. 416, 429, 22 S.Ct. 1678, 1685, 82
LEd2d 195 (1972); Shecrson Lekman Hut-
ion, Inc u Waogomer, 944 F2d 114. 118 (24
Cir.1991). They assert the plain language of
§ 723(z) refers to a claim against a “general

partoer” oply.

[2) This challenge to standing was impli-
cated in tww prior rulings of the court. After
the Trustes brought his original complaint,
the parties argued to the court the issue of
whether the proceeding wzs core or noncare.
In Hoffman v. Romire: (In re Astroline
Communicitions Compeny Limited Puart-
nership), 161 B.R. 874 (Bankr.D.Conn.1993),
the court ruled that the counts in the com-
plaint “constitute core proceedings because
they invalve causes of action created and
determined by a statutory provision o/ title
11" Id at 880. The court noted that under
§ 541(aX3), property of the estate includes
property the trustee recovers ander § 723(s), -
and that s trustee may utilize § 723(s) to
bold limited partners who act as general
parmers lisble to the estate to sstisfy any
deficlency. Jd at 878. This is so notwith-
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standing that the question of whether g limit-
ed partner is personally liable on a claim s
determined, not by the Bankrupicy Code, but
by relevant state partnership law. See Mar
shack v Mesa Valley Forma LP (In re
Ridge II). 138 B.R. 1016 (Bankr.C.D.Cal
1993).

In an oral ruling rendered an October 12,
1994 on the defendants’ motion for summary
judgment, the court again addressed the
standing issue, and, relving on the suthori-
ties cited in its ruling on the core issue, held
that the Trustee had standing. Certain de-
fendants argue that the court, having now
heard the evidence introduced at trial, should
reconsider the matter of standing. They cite
Thompeon v. County of Franklin, 15 F3d
245, 249 (2d Cir.1994) (quoting Wartk ©. Sel-
din. 422 US. 490, 500, 95 S.Ct. 2197, 2206, 45
L.Ed2d 343 (1976)). for the proposition that
the court must continvously consider “wheth-
er the constitutional or statutory provision on
which the claim rests properly can be under-
stood 35 granting persons in the plaintiff's
position a right to judicial relief” Defen-
dants’ Post-Trial Memorandum at 8. The
court discerns no reason to depart from its
prior holdings and reaffirms thst § 723(a)
includes a cause of action by a Chapter 7
trustee to pursue limited partners on the
ground that the limited partmers acted as
general partners.

B.

The parties are in agrownent that the
Debter, operating as a8 Massachusetts limited
partnership in the yewrs 1984 through 1888,
was subject to the Maszachusetts Limited
Partnership Act, MassGEN.L. ch. 109, as re-
vised in 1982 (“1982 MLPA™). Section
1%(a) of the MLPA during the relevant time
period provided:

... @ limited partner is not Lisble far the

obligations of a limited partheruhip unless

he is also a general partner or, in addition

10 the exercise of his rights and powers as

a limited partner, he takes part in the

control of the business; provided, however,

3. Under current Massachusetts law, (not applics-
ble in this proceeding) a limited partner is liable
as & gencral partner if “he panicipaies in the
control of the business ... [but) he is Liable only
10 persons who transact business with the iimited

012

that 1f the limited partner's paxticipation in

the contral of the business is not substan-

tially the same as the exercise of the pow-
ers of a general partner, he is lisble only to
persons. who transact business with the
limited partnership with actual knowledge
of his participation in control.
MassGENL. ch. 109, § 19() (1982).%

8] The 1982 MLPA included § 19(bX2).
which provided, in relevant part. "hat “(a]
lixnited partnor shall not perticipate in the
contral of the business ... solely Iy ...
consulting with and advising a general part-
ner with respect to the business of the limit-
od partnarship.” MassGexL. ch. 108,
§ 19(bX2) (1982). Under § 19(a). a limited
partber may be liable as a general partner
for partnership debts if: (1) the limited pant-
ner's participation in control of the business
is substuniiully the same &s the exevcise of
the powers of a general partner or (2) the
limited partner takes part in control of the
business and creditars bave actual knowiedge
of the limited partner’s participation and con-
trol. See Gatewny Pototo Sales v G.B. Inu.
Ce., 170 Ariz 137, 822 P24 4390 (App.1991)

14

(construing Arizona statute similar w 1982-

MLPA). Becsuse the Trustee mckes no
claim that any creditors had knowledge of
Astroline Company’s slleged participation in
control of the Debtor, the issue for the court
is whether Astroline Company’s “partic-
ipation in ithe control of the {Debtor was)
substantially the same 28 the exercise of the
powers of a general partner.”

C

[4] To establish the exercise of the pow-
ers of a geperal partner by Astroline Compa-
ny, the Trustee asserts that the “power of
Astroline Company ... over the Debtor’s
bank accopnts is sufficient, in and of it
self....” Plaintills Prupused Findings of
Fact and Conclusions of Law at 83. The

Trustee contends that “[a]ithough the Defen-
dams offered eviduoce at wial that Ramirez

and the [Debtor’s) staff made the day-to-dsy

pannership ressonably believing, based upen the
limited pariner's conduct. that the limited pani-
ner is a geners] partner.” Mass.Genlaws Ann.
ch. 109. § 19%(a) (West 1995).
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decisioni regarding the operation of the tele-  stated: “[the manner of withdrawing maney

vision station. [he) correspondingly demon- from-the bank accounts is particulsrly illumi-

soated that true control of the business, nating. The two men had absolute power w0

throogh control of the dollars, rested with withdrsw all the partnership funds in the

Astroline Corapany.” Trustes's Response t0  banks without the knowiedge or consent of
Q. »

'E
;

%
i
i

partner sufficient to make it liable a5 2 gen- - .
partner, Trustee ALaN R
R--_rxunﬂ & N.Mun E. wnm&..“z._w-eﬂnwa checkbouk at its officws in Massachuseus. the

w > )

AND RIBSTEIN ON Pamrnewsurr § 15.14(d) at i.mun&ﬁnﬂa.nwo&msuﬁmmﬂg
15.128 (1994) for the proposition: “Control est” Without Ramirez’s knowiedge, and the
over bank uccounts is important mot only Power of the parmers of Astroline Lompany
because of the inherent importance of money 0 empty the Dabtor’s bank sccount at any
in most businesses. but also because it iz tme without Ramirez’s knowledge. consent
casier to document” Flmintiffs Proposed OF partcipstion as evidence of Astroline
Findings of Fact and Conclusions of Lgw st Company (and its general partners) exercis-
a1 ing the powers of 2 general partner. The

4

Trustee reliance Trustee further states &t is & fair inference
sﬁ%ﬂgﬂﬂ that Boling was contralling paymest of in-
P24 833 (1948) for fts hokiing that limited jgg&nsgsﬁéwﬁ
panaers’ absolute power to withdraw all of O .
the partership funds without the knowiedge  The defendants contend the Cush Manage-
or consent of the general partner constitites ment System, when viewed within the endre
taking control of the partnership such that contex: of the Debtor's operstions, does not

the maintenance of the cheektook and

dra
checks with the ture of g limited psrt- the Debtor’s bank eccount in Massabhusetts
i could draw  was more the result of the neverending need
to have Astroline Company fund the Debtar's

parmer: and (3) the limited partners re- continuoug loeses. Certain of the defevdants

§:§
!
|
]

the manager of the partnership business. and woukee v Towboat Partners Liud, 680
4 b/ ( ) i

ucnﬁnnsg?gggwsn partners guarsnteed & line of credit for the
control of the business. the Hoizman court limited pargnership, and the guaranty provid-

1 | A .

ﬁkﬂ.&s%ﬁigﬂéﬁ msmi%wgumazgmiowic.. .
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od that any draw under the line of credit had
to be approved by the Nmied parwmers. In
holding that the limited partners did not act
ss genersl partners in refusing to approve
draws under the line of credit, the court
found that the limited partners were doing
nothing mere than exercising control over
what w3s, in effect, the expendimre of thelr
own funds. Id at 174175

D.

Section 19(a) of the 1882 MLPA is based
upon ¥ 308 of the 1876 Revised Unifarm
Limited Psrtnership Act (the “1976 RUL-
PA"). The drafters of the 197 RULPA
made the following comment sbout the
changes to the prior Uniform Limited Part-
nership Act:

Section 8083 makex reveral important

changes in Section 7 of the prior uniform

Jaw. The first sentence of Section 308(s)

earrigs over the basic test from former

Section 7 whether the limited partner

“takes part in the control of the business”

in ordcr to ingure that judicial decisions

under the prior uniform law remain appli-
cable to the extent not expressly changed.

The second sentence of Scction $03(s) re-

flects & wholly new concept. Becsuse of

the difficulty of determining when the

“contrul” ne has been overstepped, it was
- thought it unfair to impose general part-

ner’s liability on a limited partner except -

to the extent that u third party had knowl-

edge of his participation in control of the

business. On the other hand, in order to
avoid permitting & limhed partner to exer-
cise all of the powers of  general partner
while avaiding any direct dealings with
third parties, the “is not substantally the
same 85" test was introduced....

1976 RULPA § 303 (comment). (Emphasis

added).

This language seems to indicate an intent
to hold limited partners lisble as general
partners, in the nonreliance situations, where
the Emited partners exercise “all” of the
powers of u general partner. Cf. Hommel .
Miceo, 76 Ohio App.3d 690, 602 N.E.2d 1259,
1262 (1991) (“rights of 3 Ymited partner are
oimnilar to those of 8 stockholder in a corpara-
tion,” and will be held liable as general part-

s . ¥, |

ner when they exercise “total comtrol over
the Limited partncrship™: Mount Verpon
Sav & Loon Ass'n « Partridge Associalgs,
679 P.Supp. 52, 528 (DMd.1887) (“quesiion
is not whether [limited pertner] provided ad-
vice and counsel o (limited partnership] ..
hltwh.therlteuru'sedulenstanequﬂ
voice in making partnership desisions so as,
in effect, 10 te & general partner”).

There is a ¢ritical distinction between the
actual exercise of control and the potential
t0 exercise coptrol.  Section 1w of the 1982
MLPA requires that the limitad partner take
part in the cuntrol of the business suts:an-
tially the same gs the exarcise of the pcy'ers
of a general partner in order to be held Lible
s g general partner. According to BROM-
BERG AND RIBSTEIN ON PARTMERSHIP
§ 1834d) at 15.128 (1994), “[thhe statutory
language [of the prior uniform act] comem-
plates actoal (exercised) control rather than &
mere right « control.” /d These authors
distinguish Kolomen, supre, in which the
cowt emphisized the right to control
through the bank accounts, as follows:
“There was, however, ample evidence of acfu-
al control through the dictation of crop: and
foreing the general partner's resignatien.
Thus, the discussion of right to eontro: /nay
be regarded 83 dictumn.” Id n 47. Fuiiber-
more, Holsmian was a case interpretir;; the
prior uniform limited partnership act aud the
substantially the same as test in the 978
RULPA requires somcwhat more ntrol
than under the prior act. BROMBERC AND
RiBSTEIN ON PARTNERSHIP § 15.14(f) at 173:134
(1994).

E.

P.16

The court concludes that Astroline Comtipa-

ny’s activities in connection with the Debtor
do not meet the standard of substantialiy the
same as the exercise of the powers . 3

general partner. Despite the intense level of
investigation undertaken by the Trusiee of
the Debtor’s prepetition history, the court
would hzve t> engage in conjecture and guar-
mise to find any control of the Debtor's day-

to-dsy operation of the Channel 18 television -

station. The court credits the testimony of

anhumvpmedby:hatofl’hneiiand
Rozanskd, that he, ss the mansging general
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pertoer, exercised fully his poweis as such, . v. |
I Ao ey had 0 equ CONCLUSION
The Cash Management System, with As- Finding that the defendants’ exercise of

troline Company in evntrol of the Debtor’s control over the Debtor doss not meet the
checkbook and the sweeping of all of sthe requisiie siandard of substantially the same

Debtor’s income 10 the out-of-state bank, cer~  as the exercise of the powers of a generul

tainly justifies the Trustee's questioning the gﬂ.ﬁngggg
stats of Aswroline Company ss stmply Company (and its geperal partners) are oot
limited psrtner of the Debtar. The court, lisble as a general partner of the Debtor to
howsver, cannct find as s fact that Astroline  satisfy the deficiency in the estate’s property
Company ever did axything more than pre- 0 pgy claimms of oredilars. An order will
pare the checks as directad by Ramirer or issue that this action be dismissed on the
Rozanski and add to the Debtor’s bank ac~ 1nerits as to the defendants, Astroline Com-

the issued checks. Funding in this manner mosk. Fred J. Boling, Jr; Richerd H.

reduced the borrowing costs of Astroline nﬂ?grgosaam. Gibbs,

Company. While Astcline Company had Richard Galdstein, Edward A Saxe and Alan

the power to empty the Debtor’s bank ac- Tobin. az Co-Executors of the Estate of Joel .
' count, it never did so: neither did X refuseto A Gibbs. Each party shall bexr its own

prepare checks in order to override sny decl-  costs and 4ttorney’s fees.

gion of Ramirez. Ramirez testified that until

All of the relstively few checks which were ?ggsﬂsmﬂgv&s
signed by the Astroline Company pertners.  the court, Honorable Robert L. g—-ﬂ
except for two, ware adequately explained as  Chief Banlguptey Judge, presiding, and th

either being payable to Ramirez himself, nec ggggﬂnﬁngg
essxrily signed due to Ramires’s absence. or  issued 3 memorandum of decision, in con-

operatin. The court need not decide whethr  pioharg Galdstein, Edward A. Saxe and Alan
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UNITED STATES DISTRICT COURT ‘”C |2
DISTRICT OF CONNECTICYT

IN RE

ASTROLINE COMMUNICATIONS

o Chapter 7 case No:2:88:11
T COMPANY LIMITED PARINERSEIP

o 00

Ccivil No. 3:95cV2674 (AHN)

MARTIN HOFFMAN, TRUSTEE

Ve

WHCT MANAGEMENT, INC. ET AL.

BULING ON _APPEAL FROM BANKRUPTCY ORDER

The plaintiff-appellant, Martin Hoffman, Chapter 7 Trustee
(the "Trustee”) of the estate of Astroline Communications Company
- Linited Partnership (the "Debtor") brings this appeal from the
| Judgment and Memorandum Decision of the United States Bankruptcy
Court for the District of Connecticut in Heoffman v, WHCT
Management. Inc. (In re Astroline Communications Co. Ltd.
Eg::pg:shinl, 188 B.R. 98.(Bankr. D. Conn. 1995) (Krechevsky,

..... ' C.J.) holding that Astroline Company, the bebtor’s limited
partner, and certain of Astroline Company’s general partners

"""" (collectively "the Defandants") ware not liable for any '
deficiency ©of property in the Debtor’s estate available to pay
creditors’ claims pursuant to 11 U.8.C. § 723(a).

The Bankruptcy Court’s Judgment and Memorandum Decision
entered on October 24, 1995 constitutes a final judgment. See
Rule 9021, Fed. R. Bankr. P. This court therefore has

jurisdiction over this appeal pursuant to 28 U.S5.C. § 158(a).

018
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For the following reasons, the judguent of the Bankruptoy
Court is AFFIRMED on a ground different from that adopted by the
Bankruptcy Court. See, e.9., Helvering v. Gowrap, 302 U.S. 238
(1937) ("In review of judicial proceedings the rule is settled
that if the decision below is correct, it must be affirmed,
although the lower court relied upon a wrong ground or gave a
wIong reason.")

STANDARD OF REVIEW
In exercising its appellate jurisdiction, tﬁe court reviews

the Bankruptcy Court’s conclusions of law ge neve and its

findings of fact under a clearly erroneocus standard. §Sge In_;g

Ionesphere Clubs, Inc., 922 F.2d4 984, 988-8&9 (24 Cir. 1950),
cext, depied spb pnom., 502 U.S. 808 (1991).

BACKGROUND
The Debtor, a limited partnership organized in 1984 under

.Massachusetts law, owned and operated a television station

serving the Hartford, Connecticut area. On October 31, 1988, an
involuntary Chapter 7 petition was filed against the Debtor. The
Debtor consented to an order of relief and converted the action
to one under Chapter 11. On April 9, 1991, the court reconvertead
the action to one under Chapter 7.
RISCUSSION

The central issue on this appeal is whether the Defendants
are liable under Massachusetts limited partnership law as
general partners for the Debtor’s pre-petition obligatidns.- The

Trustee bases his claim against the Defendants on 11 U.S.C. §

2
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723(a).
As a threshold matter, the court must determine whether the

Trustee has standing under either section 723(a) or section
s44(a) of the Bankruptey Code to bring this acticn against the
Defendants. Relying on Marshack v. Mesa Valley Farms L.P. (In Xe
The Ridge II)., 158 B.R. 1016 (Bankr. C.D. ¢al. 1993), the
Bankruptcy Court held that the Trustee had standing under section

723(a). See In re Astroline copmunications Co., 188 B.R. at 102-

03 (referring to previous rulings, including In re Astroline
Communications Co. Ltd, Partnership, 161 B.R. 874, 879-80 (Bankr.
D. Conn. 1993)). Alternatively, the Bankruptcy Court held that
the Trustee had standing under section 544. See In re Astroline,
1612 B.R. at 879-80.

A. Section 723{a)

A clainm under section 723(a) is propeﬁty of the estate under

section S41(a)(3). See 11 U.S.C. § 5é1(a)¢3). The question thus

becomes whether the Trustee has standing under section 72:i(a) to

assert a claim against the Defendants.

The Trustee contends, and the Bankruptcy Court agreed, that

section 723(a) permits a Trustee tc bring & cause of action
against a limited partner who acted as a general partner to
satisfy a deficiency of property ¢f the debtor’s estate to pay
creditors’ claims. Section 723(a) states:
If there is a deficiency of property ¢f the estate tc pay in
full all claims vhich are allowed in a case under thi-
chapter concerning a partnership and with respect to which a
general partner of the partnership is personally liable, the
trustee shall have a claim against such general partner to
the extent that under applicable nonbankruptcy law such

3
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general partner is personally liable.

11 U.S.C. § 723(a).
A fundamental principle of statutory construction is that a

court should construe a statutory term in accordance with its
ordin#ry or natural meaning unless the *"literal application of a
statute will produce a result demonstrably at odd;'with the
intentions of its drafters." United States v, Ron Paix
Epterprices. Inc., 489 U.S. 235, 242 (1989) (internal quotation
marks and citation omitted). Where statutory terms are

-unambiguous, "the judicial inquiry is complete." Ruben Y. United

States, 449 U.S. 424, 430 (1981).

The plain language of section 723(a) refers to claims "with
respect to which a general partner of the partnership is
perscnally liable"” and provides that "the trustee shall have a
claim against such general partner to the extent that under
applicable nonbankruptcy law such general partner is personally
liable." 11 U.S.C. § 723(a). The tera "general partner" is
unanmbiguous. The court therefore must presume that the Congress
intended only for a general partner of a bankrupt partnership to
be liable under section 723(a) for a deficienoy of property of
the estate. |

Contrary to the Trustee’s assertion, this construction of
section 723(e) does not lead to results demonstrably at oddes with
Congress’s intent. Congress enacted section 723(a) to permit a
bankruptcy trustee to hold a general partner liable for a

deficiency in the property of a partnership-debtor’c estats to

021
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the same extent as the general partner would be liable under nhon-
bankruptcy state law. §See, e.9,, ¢ gg;};s:_gn_&;n;:ggssx S
723.02, at 723=3 to 723-4 (Sth ed. 1992). Indeed, Collier states
that section 723(a) imposes liability on general partners of a
partnership. See id. § 723.02 (observing that "[t]he liability
of the general partners under Section 723(a) should be conmpared
to that under Section 40 of the Uniform Partnership Act wvhich
gives a partnership the right to compel contributions frox
partners.") The Bankruptcy Code’s legislative history also
supports the court’s conclusion that section 723(a) does not
permit the Trustee to hold a limited partner liable for a
deficiency in the property of the estate. Although the term
"general partner" is not defined in the Bankruptcy Code, the
legislative history of Chapter‘ll states that "a ‘partnai'
includes a general or limited partner unlesg otherwise specified.
. . ." H.R. Rep. No. 95-595, 95th Cong., 2d Sess. 197 (1978),
reprinted in 1978 U.S.C.C.A.N. 5787, 6157. In section 723(a),
Congress refrajined from using the inclusive term "partner," which
would encompass both a "general partner" as well as a "limited
partner," and, instead, used the restrictive term "general
partner." . The court therefore concludes that section 723(a)
permite a Trustee to maintain an action only against "general
partners." Because the Defendants are not general partners of
the Debtor under Massachusetts law, the Trustee may not seek to
hold them liable pursuant to section 723(a).

The Trustee argues that section 723(a) encompasses a limited

022
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partner which loses its limited liability as a result of
activities inconsistent with its status as a limited partner.
Even if a limited partner loses its limited liability due to its
exercise of powers substantially the same as those exercised.by a
general partner and thereby becomes "liable as"™ a general partner
to a third party under 8assacbusetts law, such liability dges not
chinge its status under Massachusetts law as a limited partner or
the nature of its rights and duties with respect te other members
of the partnership, as opposed to third parties. Cf. In re
Westover Hille Ltd,., 46 B.R. 300, 304-05 (Bankr. D. Wyoming
198S) .

Further, neither In re Verses I, 15 B.R. 48 (Bankr. W.i. Ppa.
1981) nor In re The Ridge II, 158 B.R. at 1023-24, requires the
court to reach a different conclusion. 1In In xe Verses, for
example, the court found that the limited partners had failsd to
conply with the statutory requirenents for establishing a limited
partnership. Consegquently, a limited partnership was never
established and the individuals were general partners under
Pennsylvania law, thereby subject to liability under section
723(a).

Likewise, in In re Ridge II, the Bankruptcy Court consiaered
whether section 723(a) reached limited partners who were adjudged
to:be liable as general partners, but found it unnecessary to
answer that question. $Sse In re Ridge II, 158 B.R. at 1023-24.
Rather, the court found that the evidencea presented by the

Trustee did not support holding the limited partners liable under

02%
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4 California law as general partners and thus 4id not reach wvhether

ﬁ ' section 723(a) applied to linited partners. See id, at 1024.

See also In re Judiciarv Tover Assocs., 175 B.R. 796, 802 n.2

(Bankz. D.D.C. 1994) (noting that In re Ridge II did not address

wvhether section 723(a) applied to limited partners). |
B. Section 544(a)

T "Under the Bankruptcy Code, the bankruptcy trustee may bring

_: claims founded, inter alia, on the rights of the dedbtor and on

?: certain rights of the debtor’s creditors.” St. Paul FPire &

Marine Ins. Co, V. PepgiCo. Inc., 884 F.2d 688, 700 (24 Cir.
1989). "Whether the right belongs to the debtor or to its

individual creditors is a question of state law." Id. ™A trustee

stands in the shoes of the bankrupt corporation and has standing

- to bring any suit that the bankrupt corporation could have

instituted had it not petitioned for bankruptcy.® Shearson

lehmap Hutton, Inc. v, Wagoner, 944 F.2d 114, 118 (2d Cir. 1991)

(citations omitted).

Here, the relevant state law is the Masgachusatte Limited

- Partnership Act, Mass. Gen. L. ch. 109, § 19(a) (1982) ("MLPA").!

| Section 19(a) provided:
(A) limited partner isc not liable for the obligations
of a limited partnership unless he is also a general
partner or, in addition to the exercise of his rights
and povers as a limited partner, he takes part in the
control of the business; provided, however, that if the
liznited partner’s participation in the control of ‘the

buginese is not substantially the game as the exercise
of the powers of a general partner, he is liable only

T ! This law subsequently has been revised. See Mass. Géh. °
Laws. Ann. ch., 109, § 19(a) (West 199S).

7
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UNITED STATES COURT OF APPEALS
FOR THE SECDOND CIRCUIT

SUMMARY ORDER

THIS SUMMARY ORDER WILL NOT BE PUBLISERD IN TME FEDERAL REPORTER AND
MAY NOT 53 CITED AS PRECEDENTIAL AUTHORITY TO TRIZ OR ANY OTHER COURT.
BUT MAY EE CALLED TO THE ATTENTION OF THIS OR ANY OTERR COURT IN A
SUBSBQUENT STAGE OF THIS CASE, IN A RELATED CASE, OR IN ANY CASE ¥YOR

PURPOSES OFP COLLATERAL ESTOPPEL OR REC JUDICATA.

Ar a stated term of the United States Court of Appesls for the
Second Circuit, held at Lle United States Csurithouse, Foley Square, in
the City of New York, on the l7th day of April, one
thousand nine hundred and ninety-seven.

PRESENT : HONORABLE JON D. NEWMAN,
Chief Judge.

HONORABLE GUIDO CALARRRBSI,

Circuit Judgs.

HONCRABI.E. DENIS R. HURLEY,"

District Judge.

- e m m W™ em = 4 o e e wm e = - - - & -

LIMITED PARTNERSHIP,
Debtor,

YA REERVECPRPRINORCLOR P RPN TR RE RSN AT RSTRA A S BNODESD

MARTIN W. HOFFMAN, Chapter 7 Trustee of the

Bankruptcy Estate of Astrelina Cemmunica-

tions Company Limited Partnership,
Plaintiff-Appellant-Cross-Appellee,

v. 96-5112L, -5118 (XAP)

WRCT MANAGEMENT, INC., ET AL.,
Defendants-Appclless.

RANDALL L. GIBBS,
Pefandant-aAppellee-Crogg-Appallant,

U.s. TRUSTEE, OFFICE OF,
Tructee.

APPEARING FOR APPELLANT: John B. Nolan, Day, Berry & Howard,
Hartfozxd, Conn.

‘Of the United States District Court for the Eastern District of
New Yark, aitting by deaigmation. )
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APPEARING FOR APPBLLEES: Robert A. Izard, Jr., Robinson & Cole,
Haytford, Conn.

APPEARING FOR CROSS~APPELLANT: michael 5. Durrschmidt, Ilirsh & West-
heimer, Houson, TX. .

Appeal from the United States District Court for the District
of Conmectieut (Alan H. Nevae, Judge).

This cause came on to be heard on the transcript of record
from the United States District Court for the District of Connecticur

and was argued by counsel.

ON CONSIDERATION WHEREQF, IT IS HEREEY ORDERRD, ADJUDGED AND
DECRRED that the order of the District Court is hcrepy AFFIRMED.

Martin W. Hoffman, Chapter 7 Trustee for the baokruptcy
estate of Astroline Comsunicatiops Cospany Limited Partnersbip, appeals
from the August 9, 1996, order of cthe District Court affirming ths
October 24, 1999%, judgment of the United Statea Bankruptcy Court for
the Dietrict of Comnnecticut (Robezrt L. Krechevaky, J.). Tha judgment
disnissed the Trustee’'s aection againdt Astroline Company, Astroline
Company, Inc., Herbert A. Sestck, Fred J. Beling, Richard Gibbs, and
Randall A. Gibbs (collectively, the "Limited Partmers*) to recover a
deficiency of i:toparty in the Debtor’s eatate f:0 pay estate creditors.
The Bankruptcy Court found that the Limited Partners had not exervised
thc degres of contrnl vequired under Massachusetts law teo be held
liable for the deficiency in the estate. Affirming the judgment on
alternative grounds, the District Court held that the Trustee had no
standing to assert the claims against the Limited Partners. We affirm.

In certain circumstances, Massachuserrs law makes a limited
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partner liable for the obligatiocns of the limited pasluesvhip when the

limited partner has acted as a general partper:

[A] limited partner ic act liable for the opliga -
tiocns of a limited partnership unless he is also a
general partner or, in addition to the exercise of
his rights and powers as a limited partner, he
takes part in the control of the business; provid-
ed, however, that if the liwmited partner’'s parti-
cipation in the control of the business is not
substantially the same as the exercise of the
powers of a general partner, he is liable only teo
persons who transact business with the limited
partnership with actual knowledge of his partici-
pation in control.

vass. Gen. Laws ch. 109, § 18 (1982) (amended 1988).

The Baankruptcy Code provides that when thers ie a deficiency
in the astate of a bankrupt partnership to pay the claims of crediters,
the trustee has a claim against e general partner to the extent that
the general partner would be personally liable under applicable
nonbankruptcy law. 11 U.S.C.. B 723(a} (1894). The Trustee contends
that the Limited rartpners participated in the control of the Dabtor’s
business to an extent sufficient to make them liable undery Massachu-
setts law for (hw vbligations of the limited parctnerskip. Thus, the
Trustee asserts a claim under § 723(a), and alternatively argues that
hc may rely om the “strong arm" clause wf the Bankzruptcy Code, id. -
§ S44.

The Limited Partners contend, and the District Court agreed,
rhat the plain language of section 723 (a) allows the Trustee to assert
claims against general partners only, and that even if applicable
nenbankruptcy law might make the Limited Partners liable for partner-
ship cbligations in some instances, section 723(a)’'s use of the
specific term "general partner" instead of the generie term “partner"
indicates that Congress intendsed to praclude trustees from asserting



HPR—23-1397 17:45 FrROM  AOFFMSN TG 1T ASam 16 od
Ap), L. 12370 J. % AA FYPTON AT RY A

In re: Astroline Communications
Docket Nos. 96-5112(L), -5113(XAP)

any such claimg against limited partners.

The District Court also held that because the Massachueectta
law applicable to this case would, ia any event, make the Limited
Partners liable only to the Uebtor’ s creditors, rvather than to Debtorx
itself, the Trustee has no Strong arm power to bring the <¢laims against
the Limited Parrners on behalf of the Debtor‘g estate. $Seg Sheavenn
Lehman Butten. Ing. v. Wagoner. 944 F.2d 114, 118 {2d Cir. 1991} (*[A]
bankruptcy tiustee has no standing generally to sue third parties on
behalf of the estate's creditors, but may only assert claims held by
che [debtor] itaelf.").

The Rankruptcy Court found that the ULimited Partners
maintained control over the Debtor’s bank accounts, wrote all of the
Nehtor’s checks. and had the powver to empty the Debtor’as bank accounts
at any time. The Court alsc found, however, that the Debtor’s gemeral
partner retained scle discretion ta formulate the Debtor’z business
plan, to contrel the Debtor’s day-to-day business operations, and to
make all psrsonnel decisiens on behalf of the Debtor. Hoffman v, WECT

gme . ) In xe Aptroline Commun iong O 2. &8 3 ¢-10

B.R., 98, 101-02 (Bankr. D. Conn.

The Bankruptcy Court’s faetual fiandings, which are ot
¢hallenged as clearly erroneous, demonstrate that whatever the uxtent
of their control over the Debtor’s finances, the Limited Partners did
not participate in and did pnot exercise any tuuantum of contrel over
numerous and significant aspects of the Debtor’s business. Their
contral of the Debtor was not "substantially the camae as the exerrism
of the powezrs of a general partner.” Sge Mass. Gen. Laws § 1§.

We therefore hold that even if the Trusteae might have

w
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N standing to bring this action -- am issue we nsed not resulve -- The
Limited Parcmers would not be held liable under Massachusettg law, and
theretore the ceomplaint againsl Lhem was properly dismisecd.

Randall Gibb‘s requast for an award of attorney’s fees is -

o denied.

N | | 7Z 9 %cnief Fudge,

Evite Cacetees’ fau vor]

Ciréuit Judge.

Sowrr A e fom i2s

- Dietric!’gﬂage.

TOTAL P.B6



